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Section 9 - Contract Forms

This Section contains the Letter of Acceptance, the Contract Agreement and Appendices to the
Contract Agreement which, once completed, will form part of the Contract.
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Notification of Award

[ Employer's letter head ]

Letter of Acceptance

[ date ]

To: [ Name and address of the Contractor ]

This is to notify you that your Bid dated [date] for execution of the [ name of the Contract and identification
number, as given in the Contract Data ] for the Contract Price in the aggregate of [ amounts in numbers and
words ][ name of currency ], as corrected and modified in accordance with the Instructions to Bidders is
hereby accepted by our Agency.

You are requested to furnish the Performance Security within 28 days in accordance with the
Conditions of Contract, using for that purpose one of the Performance Security Forms included in
Section 9 (Contract Forms) of the Bidding Document

[ Authorized Sighature |
[ Name and Title of Signatory ]
[ Name of Agency |

Attachment: Contract Agreement
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Contract Agreement

THIS AGREEMENT made the day of , ,

BETWEEN

(1) [ name of Employer ], a corporation incorporated under the laws of [ country of Employer | and having
its principal place of business at [ address of Employer ] (hereinafter called “the Employer”), and (2) [
name of Contractor ], a corporation incorporated under the laws of [ country of Contractor ] and having
its principal place of business at [ address of contractor ] (hereinafter called “the Contractor”).

WHEREAS the Employer desires to engage the Contractor to design, manufacture, test, deliver,
install, complete and commission certain Facilities, viz. [ /ist of facilities ] (“the Facilities”) and the
Contractor have agreed to such engagement upon and subject to the terms and conditions
hereinafter appearing.

NOW IT IS HEREBY AGREED as follows:

Article 1 1.1 Contract Documents (Reference GCC Clause 2)
Contract The following documents shall constitute the Contract between the
Documents Employer and the Contractor, and each shall be read and construed as

an integral part of the Contract:

(@) This Contract Agreement and the Appendices hereto

(b) Letter of Bid and Price Schedules submitted by the Contractor

(c) Special Conditions of Contract

(d) List of Eligible Countries that was specified in Section 5 of the
Bidding Document

(e) General Conditions of Contract

()] Specification

(g) Drawings

(h)  Other completed Bidding Forms submitted with the Letter of Bid

0] Any other documents part of the Employer’s Requirements

(i)  Any other documents shall be added here

1.2 Order of Precedence (Reference GCC Clause 2)
In the event of any ambiguity or conflict between the Contract
Documents listed above, the order of precedence shall be the order in
which the Contract Documents are listed in Article 1.1 (Contract
Documents) above.

1.3 Definitions (Reference GCC Clause 1)
Capitalized words and phrases used herein shall have the same
meanings as are ascribed to them in the General Conditions.

Article 2 2.1 Contract Price (Reference GCC Clause 11)
Contract Price and The Employer hereby agrees to pay to the Contractor the Contract
Terms of Payment Price in consideration of the performance by the Contractor of its
obligations hereunder. The Contract Price shall be the aggregate of: [.
. amounts of foreign currency in words . . .), [. .. amounts in figures. . .] as
specified in Price Schedule No. 5 (Grand Summary), [. . . amounts of
local currency in words . . ., [. .. amounts in figures. . . ], or such other
sums as may be determined in accordance with the terms and
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Article 3
Effective Date

Article 4
Communications

Article 5.
Appendices

2.2

3.1

3.2

4.1

4.2

51

5.2

conditions of the Contract.

Terms of Payment (Reference GCC Clause 12)

The terms and procedures of payment according to which the
Employer will reimburse the Contractor are given in the Appendix 1
(Terms and Procedures of Payment) hereto.

Effective Date (Reference GCC Clause 1)

The Effective Date upon which the period until the Time for Completion
of the Facilities shall be counted from is the date when all of the
following conditions have been fulfilled:

(@) This Contract Agreement has been duly executed for and on
behalf of the Employer and the Contractor;

(b)  The Contractor has submitted to the Employer the performance
security and the advance payment guarantee;

(c) The Employer has paid the Contractor the advance payment

Each party shall use its best efforts to fulfill the above conditions for
which it is responsible as soon as practicable.

If the conditions listed under 3.1 are not fulfilled within 2 months from
the date of this Contract notification because of reasons not
attributable to the Contractor, the parties shall discuss and agree on an
equitable adjustment to the Contract Price and the Time for
Completion and/or other relevant conditions of the Contract.

The address of the Employer for notice purposes, pursuant to GCC 4.1
is: [ Employer's address ].

The address of the Contractor for notice purposes, pursuant to GCC
4.1 is: [ Contractor's address ].

The Appendices listed in the attached List of Appendices shall be
deemed to form an integral part of this Contract Agreement.

Reference in the Contract to any Appendix shall mean the Appendices
attached hereto, and the Contract shall be read and construed
accordingly.

IN WITNESS WHEREOF the Employer and the Contractor have caused this Agreement to be duly
executed by their duly authorized representatives the day and year first above written.

Signed by, for and on behalf of the Employer

[ signature ]
[ Title ]

in the presence of
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[ signature |

[ Title ]

Signed by, for and on behalf of the Contractor

[ signature ]
[ Title ]

in the presence of

[ Signature ]
[ Title ]

APPENDICES

Appendix 1 - Terms and Procedures of Payment

Appendix 2 - Price Escalation

Appendix 3 - Insurance Requirements

Appendix 4 - Time Schedule

Appendix 5 - List of Major Items of Plant and services and List of Approved Subcontractors
Appendix 6 - Scope of Works and Supply by the Employer

Appendix 7 - List of Documents for Approval or Review

Appendix 8 - Functional Guarantees
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Appendix 1 - Terms and Procedures of Payment

In accordance with the provisions of GCC Clause 12 (Terms of Payment), the Employer shall pay the
Contractor in the following manner and at the following times, on the basis of the Price Breakdown
given in the section on Price Schedules. Payments will be made in the currencies quoted by the
Bidder unless otherwise agreed between the parties. Applications for payment in respect of part
deliveries may be made by the Contractor as work proceeds.

(A) Terms of Payment

Schedule No. 1 - Plant and Equipment Supplied from Abroad
In respect of plant and equipment supplied from abroad, the following payments shall be made:

Ten percent (10%) of the total CIP amount as an advance payment against receipt of invoice and an
irrevocable advance payment security for the equivalent amount made out in favor of the Employer.
The advance payment security may be reduced in proportion to the value of the plant and equipment
shipped FOB or delivered to the site, as evidenced by shipping and delivery documents.

Eighty percent (80%) of the total or pro rata FOB or FCA amount upon Incoterm “FOB” or “FCA,”
within 45 days after receipt of invoice and shipping documents. In the event that shipping is delayed
upon the written instruction of the Employer for more than 28 days beyond the date shown in the
Program of Performance provided in accordance with GCC Sub-Clause 18.2, the Contractor may
make application for this part of the payment against warehouse receipts, provided always that the
plant and equipment are ready for shipment on the date shown in the said Program.

Eighty percent (80%) of the total or pro rata CIP or amount upon Incoterm “CIP,” upon delivery to
Project Site within 45 days after receipt of invoice, less 80% of the FOB amount already paid or
authorized for payment.

Five percent (5%) of the total or pro rata CIP or amount upon issue of the Completion Certificate,
within 45 days after receipt of invoice.

Five percent (5%) of the total or pro rata CIP or amount upon issue of the Operational Acceptance
Certificate, within 45 days after receipt of invoice.

Schedule No. 2 - Plant and Equipment Supplied from within the Employer’s Country
In respect of plant and equipment supplied from within the Employer's country, the following
payments shall be made:

Ten percent (10%) of the total EXW amount as an advance payment against receipt of invoice, and
an irrevocable advance payment security for the equivalent amount made out in favor of the
Employer. The advance payment security may be reduced in proportion to the value of the plant and
equipment delivered to the site, as evidenced by shipping and delivery documents.

Eighty percent (80%) of the total or pro rata EXW amount upon Incoterm “Ex-Works,” upon delivery to
the site within 45 days after receipt of invoice.

Five percent (5%) of the total or pro rata EXW amount upon issue of the Completion Certificate,
within 45 days after receipt of invoice.

Five percent (5%) of the total or pro rata EXW amount upon issue of the Operational Acceptance
Certificate, within 45 days after receipt of invoice.
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Schedule No. 3 - Design Services
In respect of design services for both the foreign currency and the local currency portions, the
following payments shall be made:

Ten percent (10%) of the total design services amount as an advance payment against receipt of
invoice and an irrevocable advance payment security for the equivalent amount made out in favor of
the Employer.

Ninety percent (90%) of the total or pro rata design services amount upon acceptance of design by
the Project Manager within 45 days after receipt of invoice.

Schedule No. 4 - Installation and other Services
In respect of installation services for both the foreign and local currency portions, the following
payments shall be made:

Ten percent (10%) of the total installation and other services amount as an advance payment against
receipt of invoice and an irrevocable advance payment security for the equivalent amount made out in
favor of the Employer. The advance payment security may be reduced in proportion to the value of
work performed by the Contractor as evidenced by the invoices for installation services.

Eighty percent (80%) of the measured value of work performed by the Contractor, as identified in the
said Program of Performance, during the preceding month, as evidenced by the Employer’s
authorization of the Contractor’s application, will be made monthly within 45 days after receipt of
invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as
evidenced by the Employer’s authorization of the Contractor's monthly applications, upon issue of the
Completion Certificate, within 45 days after receipt of invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as
evidenced by the Employer’s authorization of the Contractor’'s monthly applications, upon issue of the
Operational Acceptance Certificate, within 45 days after receipt of invoice.

In the event that the Employer fails to make any payment on its respective due date, the Employer
shall pay to the Contractor interest on the amount of such delayed payment at the rate of half percent
(0.5 %) per month for period of delay until payment has been made in full and after 12 months long
Defect Maintenance Period.

Retention — a 10% retention will be withheld by Employer from all payments of all Schedules 1 to 4
except advance payments. Fifty percent (50%) of the total retention amount will be paid within 45
days after receipt of invoice to the Contractor on the issue by Employer of the Certificate of
Operational Acceptance for the whole plant. The remaining 50% of the total retention amount is paid
to the Contractor at the end of the 12 months long Defect Maintenance Period and after Contractor
remedy all defects and faults on plant and equipment.
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(B) Payment Procedures

The procedures to be followed in applying for certification and making payments shall be as follows:
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Appendix 2 - Price Escalation NOT APPLICABLE

Prices payable to the Contractor, in accordance with the Contract, shall be sfibject to adjustment
during performance of the Contract to reflect changes in the cost of labor and mgiterial components, in
accordance with the following formula:

P1= POx(a+bE+C&)—P0
Lo Mo

in which:

P = adjustment amount payable to the Contractor

P o - Contract price (base price)

a = percentage of fixed element in Contract price (a = _ %)

b = percentage of labor component in Contract price (b = _

c = percentage of material and equipment component in gontract price (c = _%)

Lol = labor indices applicable to the appropriate industry Jn the country of origin on the base date

and the date for adjustment, respectively

MO, M. = material and equipment indices in the country g origin on the base date and the date for

adjustment, respectively

Conditions Applicable To Price Adjustment
The Bidder shall indicate the source of labor and mgterials indices and the base date indices in its
bid.

Item Source ofgndices Used Base Date Indices

/
/

The base date shall be the date 30 days priofto the Bid closing date.

The date of adjustment shall be the
component or Plant.

-point of the period of manufacture or installation of

The following conditions shall apply:

(@8 No price increase will be alloyed beyond the original delivery date unless covered by an
extension of time awarded by tife Employer under the terms of the Contract. No price increase
will be allowed for periods of gelay for which the Contractor is responsible. The Employer will,
however, be entitled to any prte decrease occurring during such periods of delay.
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(b)  If the currency in which the Contract price, P, is expressed is different from the currency of the

country of origin of the labor and/or materials indices, a correction factor will be applied to avoid
incorrect adjustments of the Contract price. The correction factor shall correspond to the ratio
of exchange rates between the two currencies on the base date and the date for adjustment as

defined above.

(c) No price adjustment shall be payable on the portion of the Contract price paid to the Contractor
as an advance payment.
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Appendix 3 - Insurance Requirements

(A) Insurances To Be Taken Out By The Contractor

In accordance with the provisions of GCC Clause 34, the Contractor shall at its expense take out and
maintain in effect, or cause to be taken out and maintained in effect, during the performance of the
Contract, the insurances set forth below in the sums and with the deductibles and other conditions
specified. The identity of the insurers and the form of the policies shall be subject to the approval of
the Employer, such approval not to be unreasonably withheld.

(a) Cargo Insurance

Covering loss or damage occurring, while in transit from the supplier's or manufacturer’s works or
stores until arrival at the Site, to the Facilities (including spare parts therefore) and to the construction
equipment to be provided by the Contractor or its Subcontractors.

to site.

Amount Deductible limits Parties insured From To
[in currency(ies)] [in currency(ies)] [names] [place] [place]
Not less than
115% of the Not more than
5%. The Employer, .
replacement value S Source Project
deductible is Contractor and ;
of the cargo of Site
. . X payable by the Subcontractor
including delivery
Contractor.

(b) Installation All Risks Insurance
Covering physical loss or damage to the Facilities at the Site, occurring prior to completion of the
Facilities, with an extended maintenance coverage for the Contractor’s liability in respect of any loss
or damage occurring during the defect liability period while the Contractor is on the Site for the
purpose of performing its obligations during the defect liability period.

Amount Deductible limits Parties insured From To
[in currency(ies)] [in currency(ies)] [names] [place] [place]
All
locations All
in Samoa @ locations
Not more than and other = 1IN Samoa
less th | 5%. The Employer, countries | and other
ot fgsr;iII?;nTa a deductible is Contractor and where this v(\:/ﬁgpér:ﬁiss
payable by the Subcontractor Contract
Contractor. or part Contract
thereof is or part
executed. | thereofis
executed.

(c) Third Party Liability Insurance
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Covering bodily injury or death suffered by third parties (including the Employer’s personnel) and loss
of or damage to property (including the Employer’s property and any parts of the Facilities that have
been accepted by the Employer) occurring in connection with the supply and installation of the
Facilities.

Amount Deductible limits Parties insured From To
[in currency(ies)] [in currency(ies)] [names] [place] [place]
All All

locations  |gcations
in Samoa . iy Samoa
and other  gnd other

countries i
Not less than Tala . Contractor and where this | countries

250,000 Nil Subcontractor Contract vvtrr:iesre
orpart  Contract

thereof is or part
executed.  thereof is

executed.

(d) Automobile Liability Insurance

Covering use of all vehicles used by the Contractor or its Subcontractors (whether or not owned by
them) in connection with the supply and installation of the Facilities. Comprehensive insurance in
accordance with statutory requirements.

(e) Workers’ Compensation
In accordance with the statutory requirements applicable in any country where the Facilities or any
part thereof is executed.

(f) Employer’s Liability
In accordance with the statutory requirements applicable in any country where the Facilities or any
part thereof is executed.

(g) Other Insurances
The Contractor is also required to take out and maintain at its own cost the following insurances:

Details:

Amount Deductible limits Parties insured From To
[in currency(ies)] [in currency(ies)] [names] [place] [place]

The Employer shall be named as co-insured under all insurance policies taken out by the Contractor
pursuant to GCC Sub-Clause 34.1, except for the Third Party Liability, Workers’ Compensation and
Employer’s Liability Insurances, and the Contractor’'s Subcontractors shall be named as co-insureds
under all insurance policies taken out by the Contractor pursuant to GCC Sub-Clause 34.1, except for
the Cargo, Workers’ Compensation and Employer’'s Liability Insurances. All insurer’'s rights of
subrogation against such co-insureds for losses or claims arising out of the performance of the
Contract shall be waived under such policies.
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(B) Insurances To Be Taken Out By The Employer

The Employer shall at its expense take out and maintain in effect during the performance of the
Contract the following insurances.

Details:

Amount Deductible limits Parties insured From To
[in currency(ies)] [in currency(ies)] [names] [place] [place]
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Appendix 4 - Time Schedule

No Time Schedule is included by the Employer.

The Bidder shall submit with its bid document a detailed programme, normally in form of a bar chart,
showing how and the order in which it intends to perform the Contract and showing the key events
requiring action or decision by the Employer.

In preparing this Programme, the Bidder shall adhere to the Time(s) for the Completion given in Bid
Data Sheet or give reasons for not adhering thereto. The Time Schedule submitted by the selected
Bidder and amended as necessary prior to award of Contract shall be included as Appendix to the
Contract Agreement before the Contract is signed.
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Appendix 5 - List of Major Items of Plant and Services and List of Approved

Subcontractors

A list of major items of plant and services is provided below.

The following Subcontractors and/or manufacturers are approved for carrying out the item of the

facilities indicated. Where more than one Subcontractor is listed, the Contractor is free to choose

between them, but it must notify the Employer of its choice in good time prior to appointing any
selected Subcontractor. In accordance with GCC Sub-Clause 19.1, the Contractor is free to submit

proposals for Subcontractors for additional items from time to time. No Subcontracts shall be placed
with any such Subcontractors for additional items until the Subcontractors have been approved in
writing by the Employer and their names have been added to this list of Approved Subcontractors.

Major Items of Plant
and Services

Approved
Subcontractors/Manufacturers

Nationality
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Appendix 6 - Scope of Works and Supply by the Employer

The following personnel, facilities, works and supplies will be provided/supplied by the Employer, and
the provisions of GCC Clauses 10, 21 and 24 shall apply as appropriate.

All personnel, facilities, works and supplies will be provided by the Employer in good time so as not to
delay the performance of the Contractor, in accordance with the approved Time Schedule and
Program of Performance pursuant to GCC Sub-Clause 18.2.

Unless otherwise indicated, all personnel, facilities, works and supplies will be provided free of charge

to the Contractor.

Personnel Charge to Contractor (if any)
Facilities Charge to Contractor (if any)

Works Charge to Contractor (if any)
Supplies Charge to Contractor (if any)
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Appendix 7 - List of Documents for Approval or Review

Pursuant to GCC Sub-Clause 20.3.1, the Contractor shall prepare, or cause its Subcontractor to
prepare, and present to the Project Manager in accordance with the requirements of GCC Sub-
Clause 18.2 (Program of Performance), the following documents for

(A) Approval
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Appendix 8 - Functional Guarantees

1. General
This Appendix sets out

(@) the functional guarantees referred to in GCC Clause 28 (Functional Guarantees)

(b) the preconditions to the validity of the functional guarantees, either in production and/or
consumption, set forth below

(c) the minimum level of the functional guarantees

(d) the formula for calculation of liquidated damages for failure to attain the functional
guarantees.

2. Preconditions
The Contractor gives the functional guarantees (specified herein) for the facilities, subject to the
following preconditions being fully satisfied:

3. Functional Guarantees
Subject to compliance with the foregoing preconditions, the Contractor guarantees as follows:

3.1 Production Capacity

3.2 Raw Materials and Utilities Consumption

4, Failure in Guarantees and Liquidated Damages

4.1 Failure to Attain Guaranteed Production Capacity

If the production capacity of the facilities attained in the guarantee test, pursuant to GCC
Sub-Clause 25.2, is less than the guaranteed figure specified in para. 3.1 above, but the
actual production capacity attained in the guarantee test is not less than the minimum
level specified in para. 4.3 below, and the Contractor elects to pay liquidated damages to
the Employer in lieu of making changes, modifications and/or additions to the Facilities,
pursuant to GCC Sub-Clause 28.3, then the Contractor shall pay liquidated damages at
therateof ........ for every complete 1% of the deficiency in the production capacity of
the Facilities, or at a proportionately reduced rate for any deficiency, or part thereof, of
less than a complete 1%.

4.2 Raw Materials and Utilities Consumption in Excess of Guaranteed Level

If the actual measured figure of specified raw materials and utilities consumed per unit (or
their average total cost of consumption) exceeds the guaranteed figure specified in para.
3.2 above (or their specified average total cost of consumption), but the actual
consumption attained in the guarantee test, pursuant to GCC Sub-Clause 25.2, is not
more than the maximum level specified in para. 4.3 below, and the Contractor elects to
pay liquidated damages to the Employer in lieu of making changes, modifications and/or
additions to the Facilities pursuant to GCC Sub-Clause 28.3, then the Contractor shall
pay liquidated damages at the rate of . . . ... .. for every complete 1% of the excess
consumption of the Facilities, or part thereof, of less than a complete 1%.
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4.3

4.4

Minimum Levels

Notwithstanding the provisions of this paragraph, if as a result of the guarantee test(s),
the following minimum levels of performance guarantees (and consumption guarantees)
are not attained by the Contractor, the Contractor shall at its own cost make good any
deficiencies until the Facilities reach any of such minimum performance levels, pursuant
to GCC Sub-Clause 28.2:

(&) production capacity of the Facilities attained in the guarantee test: 95% of the
guaranteed production capacity

and/or

(b) average total cost of consumption of all the raw materials and utilities of the
Facilities: 105% of the guaranteed figures.

Limitation of Liability

Subject to para. 4.3 above, the Contractor’'s aggregate liability to pay liquidated damages
for failure to attain the functional guarantees shall not exceed three hundred percent
(300%) of the Contract price
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